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Security interest and Perfection in the United States 
and    

Personal Property Security Acts in Canada 
 

In finance, a security interest is a legal right granted by a debtor to a creditor over the debtor's property 

(usually referred to as the collateral) which enables the creditor to have recourse to the property if the 

debtor defaults in making payment or otherwise performing the secured obligations. One of the most 

common examples of a security interest is a mortgage: a person borrows money from the bank to buy a 

house, and they grant a mortgage over the house so that if they default in repaying the loan, the bank can 

sell the house and apply the proceeds to the outstanding loan.  

Although most security interests are created by agreement between the parties, it is also possible for a 

security interest to arise by operation of law. For example, in many jurisdictions a mechanic who repairs a 

car benefits from a lien over the car for the cost of repairs. This lien arises by operation of law in the 

absence of any agreement between the parties. 

Most security interests are granted by the person who owns the property to secure their own indebtedness. 

But it is also possible for a person to grant security over their property as collateral for the debts of another 

person (often called third party security).  

So a parent might grant a security interest over their home to support a business loan being made to their 

child. Similarly, most security interests operate to secure debts or other direct financial obligations. But 

sometimes a security is granted to secure a non-financial obligation. For example, in construction 

a performance bond may secure the satisfactory performance of non-financial obligations. 

The different types of security interest which can arise and the rights which they confer will vary from 

country to country.  

Rationale 

A secured creditor takes a security interest to enforce its rights against collateral in case the 

debtor defaults on the obligation. If the debtor goes bankrupt, a secured creditor takes precedence over 

unsecured creditors in the distribution. 

There are other reasons that people sometimes take security over assets. In shareholders' agreements 

involving two parties (such as a joint venture), sometimes the shareholders will each charge their shares in 

favor of the other as security for the performance of their obligations under the agreement to prevent the 

other shareholder selling their shares to a third party. It is sometimes suggested that banks may take floating 

charges over companies by way of security - not so much for the security for payment of their own debts, 

but because this ensures that no other bank will, ordinarily, lend to the company; thereby almost granting a 

monopoly in favour of the bank holding the floating charge on lending to the company.  
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Some economists question the utility of security interests and secured lending generally. Proponents argue 

that secured interests lower the risk for the lender, and in turn allows the lender to charge lower interest, 

thereby lowering the cost of capital for the borrower. Detractors argue that creditors with security interests 

can destroy companies that are in financial difficulty, but which might still recover and be profitable. The 

secured lenders might get nervous and enforce the security early, repossessing key assets and forcing the 

company into bankruptcy. Further, the general principle of most insolvency regimes is that creditors should 

be treated equally (or pari passu), and allowing secured creditors a preference to certain assets upsets the 

conceptual basis of an insolvency.  

More sophisticated criticisms of security point out that although unsecured creditors will receive less on 

insolvency, they should be able to compensate by charging a higher interest rate. However, since many 

unsecured creditors are unable to adjust their "interest rates" upwards (tort claimants, employees), the 

company benefits from a cheaper rate of credit, to the detriment of these non-adjusting creditors. There is 

thus a transfer of value from these parties to secured borrowers.  

Most insolvency law allows mutual debts to be set-off, allowing certain creditors (those who also owe 

money to the insolvent debtor) a pre-preferential position. In some countries, "involuntary" creditors 

such as tort victims also have preferential status, and in others environmental claims have special 

preferred rights for cleanup costs. 

The most frequently used criticism of secured lending is that, if secured creditors are allowed to seize and 

sell key assets, a liquidator or bankruptcy trustee loses the ability to sell off the business as a going concern, 

and may be forced to sell the business on a break-up basis. This may mean realising a much smaller return 

for the unsecured creditors, and will invariably mean that all the employees will be made redundant. 

For this reason, many jurisdictions restrict the ability of secured creditors to enforce their rights in a 

bankruptcy. In the U.S., the Chapter 11 creditor protection, which completely prevents enforcement of 

security interests, aims at keeping enterprises running at the expense of creditors' rights, and is often heavily 

criticized for that reason. In the United Kingdom, an administration order has a similar effect, but is less 

expansive in scope and restriction in terms of creditors rights.  

Administration Order 

As a legal concept, administration is a procedure under the insolvency laws of a number of common 

law jurisdictions, similar to bankruptcy in the United States. It functions as a rescue mechanism for 

insolvent entities and allows them to carry on running their business. The process – in the United 

Kingdom colloquially called being "under administration" – is an alternative to liquidation or may be a 

precursor to it. Administration is commenced by an administration order. 

A company in administrative receivership is operated by an administrator (as interim chief executive with 

custodial responsibility for the company's assets and obligations) on behalf of its creditors. The 

administrator may recapitalize the business, sell the business to new owners, or demerge it into elements 

that can be sold and close the remainder. 
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Most countries distinguish between voluntary (board-decided) and involuntary (court-decided) 

receivership. In voluntary administrative receivership, the administrator is appointed by the company 

directors. In involuntary administrative receivership, the administrator is appointed by a judicial court. The 

legal terms for these processes vary from country to country, and the processes may overlap. 

Australia 

In Australia, an external administrator, also called an insolvency practitioner, is an independent person that 

is formally appointed to control an insolvent company's affairs. External administrators can be appointed 

either by the company's directors, a secured creditor, or by a court, and include: provisional 

liquidators, liquidators, voluntary administrators, deed administrators, controllers, and receivers. A 

receivership is when an external administrator known as a "receiver" is appointed by a secured creditor to 

sell off a company's assets in order to repay the secured debt, or by the court to protect the company's assets 

or carry out other tasks.  

Deeds as alternatives to bankruptcy 

• Deed of arrangement – document setting out an arrangement for a debtor to pay part or all 

outstanding debts, as an alternative to bankruptcy; (Australian law).  

• Deed of assignment – document in which a debtor appoints a trustee to take charge of property 

to pay debts, partly or wholly, as an alternative to bankruptcy; (Australian law).  

In common law, a deed is any legal instrument in writing which passes, affirms or confirms 

an interest, right, or property and that is signed, attested, delivered, and in some jurisdictions, sealed.  

It is commonly associated with transferring (conveyancing) title to property. The deed has a 

greater presumption of validity and is less rebuttable than an instrument signed by the party to the deed. A 

deed can be unilateral or bilateral.  

Deeds include conveyances, commissions, licenses, patents, diplomas, and conditionally powers of 

attorney if executed as deeds. The deed is the modern descendant of the medieval charter, and delivery is 

thought to symbolically replace the ancient ceremony of livery of seisin. 

Voluntary administration is when the directors of an insolvent company appoint an external administrator 

to investigate whether winding up the corporation can be prevented or delayed and to make 

recommendations to the directors and their creditors as to whether the company should enter into a deed of 

company arrangement, be wound up (i.e. liquidated), or be returned to the control of the directors. After an 

administrator is appointed, there are two meetings of creditors, held within tight time-frames, with the 

second being the most important as it will decide whether to enter into a deed of company arrangement 

(DOCA), end the administration or wind the company up. The DOCA is a binding agreement between a 

business and its creditors overseen by a deed administrator relating to how the company's assets will be 

managed to ensure better returns for its creditors than an immediate winding up.  

When a creditor petitions the court seeking a court liquidation (a court-mandated winding up) of an 

insolvent company, the court appoints a "provisional liquidator" to temporarily preserve the company's 
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assets while the winding-up application is pending. Administrators are required to be registered liquidators 

since they have broad powers to deal with company property. The appointment of an administrator "freezes" 

any legal proceedings against the company and control of the company is given entirely to the administrator. 

Directors of the company are prohibited from acting in their capacity as directors for the duration of the 

administration, while administrators are personally liable for any debts incurred by the company in the 

course of the administration 

In Canada, the Bankruptcy and Insolvency Act provides mechanisms for consumer and general proposals 

in order to give time for an insolvent person to be able to reorganize his affairs. For insolvent companies 

(or affiliated groups) owing more than $5 million, a more flexible regime is available under the Companies' 

Creditors Arrangements Act ("CCAA"). 

European systems are often touted as being pro-creditor, but many European jurisdictions also impose 

restrictions upon time limits that must be observed before secured creditors can enforce their rights. The 

most draconian jurisdictions in favour of creditor's rights tend to be in offshore financial centres, who hope 

that, by having a legal system heavily biased towards secured creditors, they will encourage banks to lend 

at cheaper rates to offshore structures, and thus in turn encourage business to use them to obtain cheaper 

funds.  

Overview 
"There are only four kinds of consensual security known to English law: (i) pledge; (ii) contractual lien; 

(iii) equitable charge and (iv) mortgage. A pledge and a contractual lien both depend upon the delivery of 

possession to the creditor. The difference between them is that in the case of a pledge the owner delivers 

possession to the creditor as security, whereas in the case of a lien the creditor retains a right of possession 

of goods previously delivered to him for some other purpose. Neither a mortgage or a charge depends upon 

the delivery of possession. The difference between them is that a mortgage involves a transfer of legal or 

equitable ownership to the creditor, whereas the equitable charge does not." - Re Cosslet (Contractors) 

Ltd [1998] Ch 495 (CA), per Millett LJ 

Under English law and in most common law jurisdictions derived from English law (the United States is 

the exception as explained below), there are nine major types of proprietary security interests: 

1. 'true' legal mortgage; 

2. equitable mortgage; 

3. statutory mortgage; 

4. fixed equitable charge, or bill of sale; 

5. floating equitable charge; 

6. pledge, or pawn; 

7. legal lien; 

8. equitable lien; and 

9. hypothecation, or trust receipt. 

https://en.wikipedia.org/wiki/Bankruptcy_and_Insolvency_Act
https://en.wikipedia.org/wiki/Companies%27_Creditors_Arrangements_Act
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The United States also developed the conditional sale of personal property as another form of security 

interest, which is now obsolete. 

Security interests at common law are either possessory or nonpossessory, depending upon whether the 

secured party actually needs to take possession of the collateral. Alternatively, they arise by 

agreement between the parties (usually by executing a security agreement), or by operation of law. 

The evolution of the law of nonpossessory security interests in personal property has been particularly 

convoluted and messy. Under the rule of Twyne's Case (1601) transferring an interest in personal property 

without also immediately transferring possession was consistently regarded as a fraudulent 

conveyance. Over two hundred years would pass before such security interests were recognized as 

legitimate. 

The following discussion of the types of security interest principally concerns English law. English law on 

security interests has been followed in most common law countries, and most common law countries have 

similar property statutes regulating the common law rules. 

Types of security interest 

Classification Type Sub-type Arises Basis 

Nonpossessory 

Mortgage 

Legal Mortgage 

By agreement 

Law 

Statutory mortgage 

Equitable mortgage 

Equity 

Charge 

Fixed charge 

Floating charge 

Possessory 

Pledge 

Law 

Lien Contractual lien 

https://en.wikipedia.org/wiki/Nonpossessory_interest_in_land
https://en.wikipedia.org/wiki/Twyne%27s_Case
https://en.wikipedia.org/wiki/Fraudulent_conveyance
https://en.wikipedia.org/wiki/Fraudulent_conveyance
https://en.wikipedia.org/wiki/Common_law
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Common law lien 

By operation of law 

Equitable lien 

Equity 

Hypothecation / Trust receipt By agreement 

 

 

Types 

Security interests may be taken on any type of property. The law divides property into two classes: personal 

property and real property. Real property is the land, the buildings affixed to it and the rights that go with 

the land. Personal property is defined as any property other than real property. 

"True" legal mortgage 

A legal mortgage arises when the assets are conveyed to the secured party as security for the obligations, 

but subject to a right to have the assets reconveyed when the obligations are performed. This right is referred 

to as the "equity of redemption". The law has historically taken a dim view of provisions which might 

impede this right to have the assets reconveyed (referred to as being a "clog" on the equity of redemption); 

although the position has become more relaxed in recent years in relation to sophisticated financial 

transactions. 

References to "true" legal mortgages mean mortgages by the traditional common law method of transfer 

subject to a proviso in this manner, and references are usually made in contradistinction to either equitable 

mortgages or statutory mortgages. True legal mortgages are relatively rare in modern commerce, outside 

of occasionally with respect to shares in companies. In England, true legal mortgages of land have been 

abolished in favour of statutory mortgages.  

To complete a legal mortgage it is normally necessary that title to the assets is conveyed into the name of 

the secured party such that the secured party (or its nominee) becomes the legal titleholder to the asset. If a 

legal mortgage is not completed in this manner it will normally take effect as an equitable mortgage. 

Because of the requirement to transfer title, it is not possible to take a legal mortgage over future property, 

or to take more than one legal mortgage over the same assets. However, mortgages (legal and equitable) 

are nonpossessory security interests. Normally the party granting the mortgage (the mortgagor) will remain 

in possession of the mortgaged asset.  

The holder of a legal mortgage has three primary remedies in the event that there is a default on the secured 

obligations: 

https://en.wikipedia.org/wiki/Personal_property
https://en.wikipedia.org/wiki/Personal_property
https://en.wikipedia.org/wiki/Real_property
https://en.wikipedia.org/wiki/Equity_of_redemption
https://en.wikipedia.org/wiki/Stock
https://en.wikipedia.org/wiki/Company
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1. they can foreclose on the assets, 

2. they can sell the assets, or 

3. they can appoint a receiver over the assets. 

The holder of a mortgage can also usually sue upon the covenant to pay which appears in most mortgage 

instruments. There are a range of other remedies available to the holder of a mortgage,[15] but they relate 

predominantly to land, and accordingly have been superseded by statute, and they are rarely exercised in 

practice in relation to other assets. The beneficiary of a mortgage (the mortgagee) is entitled to pursue all 

of its remedies concurrently or consecutively.  

Foreclosure is rarely exercised as a remedy. To execute foreclosure, the secured party needs to petition the 

court, and the order is made in two stages (nisi and absolute), making the process slow and cumbersome. 

Courts are historically reluctant to grant orders for foreclosure, and will often instead order a judicial sale. 

If the asset is worth more than the secured obligations, the secured party will normally have to account for 

the surplus. Even if a court makes a decree absolute and orders foreclosure, the court retains an absolute 

discretion to reopen the foreclosure after the making of the order, although this would not affect the title of 

any third party purchaser.  

The holder of a legal mortgage also has a power of sale over the assets. Every mortgage contains an implied 

power of sale. This implied power exists even if the mortgage is not under seal. All mortgages which are 

made by way of deed also ordinarily contain a power of sale implied by statute, but the exercise of the 

statutory power is limited by the terms of the statute. Neither implied power of sale requires a court order, 

although the court can usually also order a judicial sale. The secured party has a duty to get the best price 

reasonably obtainable, however, this does not require the sale to be conducted in any particular fashion (i.e. 

by auction or sealed bids). What the best price reasonably obtainable will be will depend upon the market 

available for the assets and related considerations. The sale must be a true sale - a mortgagee cannot sell to 

himself, either alone or with others, even for fair value; such a sale may be restrained or set aside or 

ignored. However, if the court orders a sale pursuant to statute, the mortgagee may be expressly permitted 

to buy.  

The third remedy is to appoint a receiver. Technically the right to appoint a receiver can arise two different 

ways - under the terms of the mortgage instrument, and (where the mortgage instrument is executed as a 

deed) by statute. 

If the mortgagee takes possession then under the common law they owe strict duties to the mortgagor to 

safeguard the value of the property (although the terms of the mortgage instrument will usually limit this 

obligation). However, the common law rules relate principally to physical property, and there is a shortage 

of authority as to how they might apply to taking "possession" of rights, such as shares. Nonetheless, a 

mortgagee is well advised to remain respectful of their duty to preserve the value of the mortgaged property 

both for their own interests and under their potential liability to the mortgagor. 

Equitable mortgage 

An equitable mortgage can arise in two different ways – either as a legal mortgage which was never 

perfected by conveying the underlying assets, or by specifically creating a mortgage as an equitable 

https://en.wikipedia.org/wiki/Security_interest#cite_note-20
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mortgage. A mortgage over equitable rights (such as a beneficiary's interests under a trust) will necessarily 

exist in equity only in any event. 

Under the laws of some jurisdictions, a mere deposit of title documents can give rise to an equitable 

mortgage. With respect to land this has now been abolished in England, although in many jurisdictions 

company shares can still be mortgaged by deposit of share certificates in this manner. 

Generally speaking, an equitable mortgage has the same effect as a perfected legal mortgage except in two 

respects. Firstly, being an equitable right, it will be extinguished by a bona fide purchaser for value who 

did not have notice of the mortgage. Secondly, because the legal title to the mortgaged property is not 

actually vested in the secured party, it means that a necessary additional step is imposed in relation to the 

exercise of remedies such as foreclosure. 

Statutory or consensual mortgage 

Many jurisdictions permit specific assets to be mortgaged without transferring title to the assets to the 

mortgagee. Principally, statutory mortgages relate to land, registered aircraft and registered ships. Generally 

speaking, the mortgagee will have the same rights as they would have had under a traditional true legal 

mortgage, but the manner of enforcement is usually regulated by the statute. 

Hypothecation, or "trust receipts" are relatively uncommon forms of security interest whereby the 

underlying assets are pledged, not by delivery of the assets as in a conventional pledge, but by delivery of 

a document or other evidence of title. Hypothecation is usually seen in relation to bottomry (cf. bills of 

lading), whereby the bill of lading is endorsed by the secured party, who, unless the security is redeemed, 

can claim the property by delivery of the bill. 

Equitable charge 

A fixed equitable charge confers a right on the secured party to look to (or appropriate) a particular asset in 

the event of the debtor's default, which is enforceable by either power of sale or appointment of a receiver. 

It is probably the most common form of security taken over assets. Technically, a charge (or a "mere" 

charge) cannot include the power to enforce without judicial intervention, as it does not include the transfer 

of a proprietary interest in the charged asset. If a charge includes this right (such as private sale by a 

receiver), it is really an equitable mortgage (sometimes called charge by way of mortgage). Since little turns 

on this distinction, the term "charge" is often used to include an equitable mortgage. 

An equitable charge is also a nonpossessory form of security, and the beneficiary of the charge (the chargee) 

does not need to retain possession of the charged property. 

Where security equivalent to a charge is given by a natural person (as opposed to a corporate entity) it is 

usually expressed to be a bill of sale, and is regulated under applicable bills of sale legislation. Difficulties 

with the Bills of Sale Acts in Ireland, England and Wales have made it virtually impossible for individuals 

to create floating charges. 

https://en.wikipedia.org/wiki/Bottomry
https://en.wikipedia.org/wiki/Bill_of_lading
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Floating charge 

Floating charges are similar in effect to fixed equitable charges once they crystallise (usually upon the 

commencement of liquidation proceedings against the chargor), but prior to that they "float" and do not 

attach to any of the chargor's assets, and the chargor remains free to deal with or dispose of them. The U.S. 

equivalent is the floating lien, which unlike the floating charge, can be given by any kind of debtor, not just 

corporate entities. 

Pledge 

A pledge (also sometimes called a pawn) is a form of possessory security, and accordingly, the assets which 

are being pledged need to be physically delivered to the beneficiary of the pledge (the pledgee). Pledges 

are in commercial contexts used in trading companies (especially, physically, commodity trading), and are 

still used by pawnbrokers, which, contrary to their old world image, remain a regulated credit industry. 

The pledgee has a common law power of sale in the event of a default on the secured obligations which 

arises if the secured obligations are not satisfied by the agreed time (or, in default of agreement, within a 

reasonable period of time). If the power of sale is exercised, then the holder of the pledge must account to 

the pledgor for any surplus after payment of the secured obligations. 

A pledge does not confer a right to appoint a receiver or foreclose. If the holder of pledge sells or disposes 

of the pledged assets when not entitled to do so, they may be liable in conversion to the pledgor. 

The major flaw with the pledge is that it requires physical possession by the pledgee, which traps a business 

pledgor in a paradox. Unless the pledgee literally occupies the same premises as the pledger, the collateral 

once transferred is unavailable for the pledgor to operate its business and generate income to repay the 

pledgee. Lawyers in many jurisdictions tried to get around this problem with creative devices like 

conditional sales and trust receipts (see below) with varying results. 

Legal lien 

A legal lien, in many common law systems, includes a right to retain physical possession of tangible assets 

as security for the underlying obligations. In some jurisdictions it is a form of possessory security, and 

possession of the assets must be transferred to (and maintained by) the secured party. In the case of a 

possessory lien, the right is purely passive. In the case of a possessory lien, the secured party 

(the lienor)[27] has no right to sell the assets - merely a right to refuse to return them until paid. In the United 

States, a lien can be a nonpossessory security interest. 

Many legal liens arise as a matter of law (by common law or by statute). It is possible, however, to create 

a legal lien by contract. The courts have confirmed that it is also possible to give the secured party a power 

of sale in such a contract, but case law on such a power is limited and it is difficult to know what limitations 

and duties would be imposed on the exercise of such a power.  

https://en.wikipedia.org/wiki/Pawnbrokers
https://en.wikipedia.org/wiki/Common_law
https://en.wikipedia.org/wiki/Security_interest#cite_note-35
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Equitable lien 

Equitable liens are slightly amorphous forms of security interest that arise only by operation of law in 

certain circumstances. Academically it has been noted that there seems to be no real unifying principle 

behind the circumstances that give rise to them.  

An equitable lien takes effect essentially as an equitable charge, and arises only in specified situations, e.g. 

an unpaid vendor's lien in relation to property is an equitable lien; a maritime lien is sometimes thought to 

be an equitable lien. It is sometimes argued that where the constitutional documents of a company provide 

that the company has a lien over its own shares, this provision takes effect as an equitable lien, and if that 

analysis is correct, then it is probably the one exception to the rule that equitable liens arise by operation of 

law rather than by agreement. 

Conditional sale 

Another form of security interest which flourished in the United States in the late 19th century and the first 

half of the 20th century was the conditional sale, the ancestor of what U.S. lawyers now call the purchase 

money security interest (PMSI). It was popular in that era among creditors for two reasons. First, most U.S. 

states had imposed numerous onerous restrictions upon chattel mortgages in order to protect debtors (at a 

time debtor's prisons were being abolished but were still within the memory of most persons then living), 

and second, all U.S. states in that era also had strict anti-usury laws. Conditional sales, at least initially, 

were seen to be free of both of those problems.  

Under pressure from creditors and their lawyers, U.S. courts gradually developed a highly technical 

distinction between an absolute, unconditional sale, in which the seller simply became another unsecured 

creditor of the buyer, and a conditional sale, in which the sale of the goods was made dependent upon some 

condition (such as payment of the price in installments). Thus, the buyer's breach of a material condition, 

in turn, made it possible for the seller to declare the contract had ended, that the status quo ante (nunc pro 

tunc) should be restored, and to repossess the goods accordingly. Since the buyer had breached, he had 

forfeited his right to reimbursement of any portion of the price already paid, or in the alternative, those 

payments could be regarded as a crude form of rent for the use of the goods.  

As conditional sales became popular for financing industrial equipment and consumer goods, U.S. state 

legislatures began to regulate them as well during the early 20th century, with the result that they soon 

became almost as complex as the older forms of security interests which they had been used to evade.  

Security interest vs. general obligation 

Some obligations are backed only by a security interest against specific designated property, and liability 

for repayment of the debt is limited to the property itself, with no further claim against the obligor. These 

are referred to as "nonrecourse obligations". 

Other obligations (i.e., recourse obligations) are backed by the full credit of the borrower. If the borrower 

defaults, then the creditor can force the obligor into bankruptcy and the creditors will divide all assets of 

the obligor. 

https://en.wikipedia.org/wiki/Maritime_lien
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Depending on the relative credit of the obligor, the quality of the asset, and the availability of a structure to 

separate the obligations of the asset from the obligations of the obligor, the interest rate charged on one 

may be higher or lower than the other. 

Perfection 

Perfection of security interests means different things to lawyers in different jurisdictions. 

• in English law, perfection has no defined statutory or judicial meaning, but academics have 

pressed the view that it refers to the attachment of the security interest to the underlying asset. 

Others have argued cogently that attachment is a separate legal concept, and that perfection 

refers to any steps required to ensure that the security interest is enforceable against third 

parties.  

• in American law, perfection is generally taken to refer to any steps required to ensure that the 

security interest remains enforceable against other creditors or other parties, including a 

bankruptcy trustee in the case of the debtor's bankruptcy. 

The second definition is becoming more frequently used commercially, and arguably is to be preferred, as 

the traditional English legal usage has little purpose except in relation to the comparatively rare true legal 

mortgage (very few other security interests require additional steps to attach to the asset. Security interests 

frequently require some form of registration to be enforceable in connection with the chargor's insolvency). 

"Quasi-security" 

There are a number of other arrangements which parties can put in place which have the effect of conferring 

security in a commercial sense, but do not actually create a proprietary security interest in the assets. For 

example, it is possible to grant a power of attorney or conditional option in favor of the secured party 

relating to the subject matter, or to utilize a retention of title arrangement, or execute undated transfer 

instruments, e.g., Promissory Notes.  

The main purpose of retention of title ("ROT" or "RoT") clauses is to ensure that where goods are supplied 

on credit, if the buyer subsequently goes into bankruptcy, the seller can repossess the goods. They are often 

seen as a natural extension of the credit economy; where suppliers are expected to sell goods on credit, 

there is a reasonable expectation that if they are not paid they should be able to repossess the goods. 

Nonetheless, in a number of jurisdictions, insolvency regimes or credit arrangement regimes prevent title 

retention clauses from being enforced where doing so would upset administration of the regime. – This is 

why Bankruptcy filings don’t work. 

In contrast to English law, the common-law jurisdictions in Australia, Canada, New Zealand and 

the United States have instituted the concept of "security interest", under which ROT clauses may need to 

be registered in order to have effect:  

• in the United States, states have adopted Article 9 of the Uniform Commercial Code, which limits 

the clause's effectiveness 
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https://en.wikipedia.org/wiki/Secured_transactions_in_the_United_States
https://en.wikipedia.org/wiki/Uniform_Commercial_Code


 

Page 13 of 22 
 

• common-law provinces in Canada have adopted their Personal Property Security Acts which 

operate similarly 

• in Quebec, there is no "presumption of hypothec", and therefore an ROT clause is not considered 

to be a security interest; art. 1497 of the Civil Code of Quebec provides that "An obligation is 

conditional where it is made to depend upon a future and uncertain event," which gives legal 

authority to such clauses. 

Whilst these techniques may provide protection for the secured party, they do not confer a proprietary 

interest in the assets which the arrangements relate to, and their effectiveness may be limited if the debtor 

goes into bankruptcy (insolvency). 

It is also possible to replicate the effect of security by making an outright transfer of the asset, with a 

provision that the asset is re-transferred once the secured obligations are repaid. In some jurisdictions, these 

arrangements may be recharacterized as the grant of a mortgage, but most jurisdictions tend to allow the 

parties freedom to characterize their transactions as they see fit.  

Common examples of this are financings using a stock loan or repurchase or repo agreement to collateralize 

the cash advance, and title transfer arrangements (for example, under the "Transfer" form English Law 

credit support annex to an ISDA Master Agreement (as distinguished from the other forms of CSA, which 

grant security)). 

The law in different jurisdictions 

European Union 

The laws relating to taking and enforcing security vary by country, and depend on whether it derives 

from common law or civil law.  

In the European Union, the Financial Collateral Arrangements Directive provides for appropriation as a 

remedy for securing financial collateral. In the United Kingdom, this has been introduced under 

the Financial Collateral Arrangements (No.2) Regulations 2003 where the assets subject to the mortgage 

are "financial collateral" and the mortgage instrument provides that the regulations apply. Appropriation is 

a means whereby the mortgagee can take title to the assets, but must account to the mortgagor for their fair 

market value (which must be specified in the mortgage instrument), but without the need to obtain any court 

order. In 2009, the Judicial Committee of the Privy Council ruled that as a matter of English law: 

1. Appropriation is much closer to sale than it is to foreclosure. It is in effect a sale by the 

collateral-taker to himself, at a price determined by an agreed valuation process.  

2. It is not necessary, for a valid appropriation, for the collateral-taker to become a registered 

holder of the shares.  

3. Commercial practicalities require that there should be an overt act evincing the intention 

to exercise a power of appropriation, communicated to the collateral-provider.  

The principles under which equitable relief may be sought, where appropriation has been exercised under 

English law, were expressed in 2013 in Cukurova Finance International Ltd v Alfa Telecom Turkey Ltd. 
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United States (the Uniform Commercial Code) 

In the late 1940s, the United States (U.S.) legal community arrived at a consensus that the traditional 

common law distinctions were obsolete and served no useful purpose. They tended to generate too much 

unnecessary litigation about whether the creditor had selected the correct type of security interest. There 

was a growing recognition that the different types of security interests had developed only because on the 

one hand, many judges thought there was something inherently wrong with allowing a person, either out of 

desperation or foolishness, to summarily encumber all his or her personal property as collateral for a loan, 

but on the other, debtors and creditors would attempt to reach a desired result by any means necessary, even 

if that meant resorting to creating multiple security interests to cover different types of personal 

property. There was also the problem of the above-mentioned early English cases that regarded such 

security interests as fraudulent conveyances and failed to recognize that they had legitimate uses in a 

modern industrial economy. Therefore, because the very history of security interests demonstrated that 

judicial resistance to enforcing broad security interests would not stop debtors from trying to give them as 

inducement to creditors to extend financing, and that they were socially useful under the proper 

circumstances, the better choice was to make the law of security interests as clear and simple as possible. 

The result was Article 9 of the Uniform Commercial Code (UCC), which regulates security interests 

in personal property (as opposed to real property) and establishes a unified concept of a security interest as 

a right in a debtor's property that secures payment or performance of an obligation.  

Article 9 was subsequently enacted, although not entirely without variations, by the 50 states, District of 

Columbia, and most territories.  

Under Article 9, a security interest is created by a security agreement, under which the debtor grants a 

security interest in the debtor's property as collateral for a loan or other obligation. 

A security interest grants the holder a right to take a remedial action with respect to the property, upon 

occurrence of certain events, such as the non-payment of a loan. The creditor may take possession of such 

property in satisfaction of the underlying obligation. The holder will sell such property at a public auction or 

through a private sale, and apply the proceeds to satisfy the underlying obligation. If the proceeds exceed 

the amount of the underlying obligation, the debtor is entitled to the excess. If the proceeds fall short, the 

holder of the security interest is entitled to a deficiency judgment whereby the holder can institute additional 

legal proceedings to recover the full amount unless it is a non-recourse debt like many mortgage loans in 

the United States. 

In the U.S. the term "security interest" is often used interchangeably with "lien". However, the term "lien" 

is more often associated with the collateral of real property than with of personal property. 

A security interest is typically granted by a "security agreement". The security interest is established with 

respect to the property, if the debtor has an ownership interest in the property and the holder of the security 

interest conferred value to the debtor, such as giving a loan. 

The holder may "perfect" the security interest to put third parties on notice thereof. Perfection is typically 

achieved by filing a financing statement with government, often the secretary of state located at a 
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jurisdiction where a corporate debtor is incorporated. Perfection can also be obtained by possession of the 

collateral, if the collateral is tangible property. 

Absent perfection, the holder of the security interest may have difficulty enforcing his rights in the collateral 

with regard to third parties, including a trustee in bankruptcy and other creditors who claim a security 

interest in the same collateral. 

If the debtor defaults (and does not file for bankruptcy), the UCC offers the creditor the choice of either 

suing the debtor in court or conducting a disposition by either public or private sale. UCC dispositions are 

designed to be held by private parties without any judicial involvement, although the debtor and other 

secured creditors of the debtor have the right to sue the creditor conducting the disposition if it is not 

conducted in a "commercially reasonable" fashion to maximize proceeds from the sale of the collateral.  

Article 9 is limited in scope to personal property and fixtures; i.e., personal property attached to real 

property. Security interests in real property continue to be governed by non-uniform laws (in the form of 

statutory law or case law or both) which vary dramatically from state to state. In a slight majority of states, 

the deed of trust is the primary instrument for taking a security interest in real property, while 

the mortgage is used in the remainder. The Uniform Law Commission's attempt during the 1970s to 

encourage the enactment of uniform land transaction laws was a catastrophic failure.  

Commonwealth 

As noted above, UCC Article 9's core insight was that the traditional distinctions were hopelessly obsolete, 

which was highly influential elsewhere and inspired the enactment of the Personal Property Security 

Acts throughout Canada during the 1990s. Although Ontario was the first province to enact such a law in 

1990, all other Canadian provinces and territories followed the example set by Saskatchewan's PPSA 

enacted in 1993. The PPSAs are generally similar to UCC Article 9. However, they differ substantially on 

several issues such as the treatment of rental property, and the effectiveness of a financing statement after 

a debtor changes its name. Quebec has not enacted a PPSA but the sections of the 1994 Quebec Civil 

Code governing hypothecs were clearly influenced by the PPSAs and Article 9, and the province has made 

further amendments to the Civil Code to make possible more types of transactions that are already available 

in Article 9 jurisdictions. 

In turn, international development experts recognized in the mid-1990s that reform of the law of security 

interests was a major reason for the prosperity of both Canada and United States, in that it had enabled their 

businesses to finance growth through forms of secured lending which simply did not exist elsewhere. 

The International Monetary Fund, the World Bank, and other international lenders began to encourage other 

countries to follow Canada's example as part of the structural adjustment process (a consultation process 

often required as a condition of their loans). The Canadian PPSAs were subsequently followed by the New 

Zealand Personal Property Securities Act 1999, the Vanuatu Personal Property Securities Act 2008, the 

Australia Personal Property Securities Act 2009, the Papua New Guinea Personal Property Security Act 

2012, the Jersey Security Interests Law 2012 (covering intangible personal property only), the Samoa 

Personal Property Securities Act 2013, and the Jamaica Security Interests in Personal Property Act 2013. 
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The Canadian, New Zealand and Australian acts all followed the UCC's pragmatic "function over form" 

approach and borrowed extensive portions of Article 9's terminology and framework. However, New 

Zealand, as a unitary state, only needed to enact one act for the whole country and was able to create a 

single nationwide "register" for security interests. While the U.S. enacted Article 9 at the state level and 

Canada enacted its PPSAs at the provincial level, Australia, another common law federation, deliberately 

implemented its new security interest law at the federal level in order to supersede over 70 state laws and 

create a national register similar to New Zealand's. 

Civil law 

The first major attempt to bring the benefits of UCC Article 9 to civil law jurisdictions was launched by 

the European Bank for Reconstruction and Development in 1992, which resulted in the EBRD Model Law 

for Secured Transactions in 1994. However, the EBRD Model Law's approach to the entire subject differed 

radically from UCC Article 9, and it was also quite limited. For example, it did not have provisions for 

purchase money security interests. Nearly all Central and Eastern European countries undertook reform of 

their secured transactions laws in the 1990s and 2000s, although most of them either came up with ad 

hoc indigenous solutions or followed the EBRD Model Law to some extent. Only Albania, Kosovo, and 

Montenegro attempted to closely follow the UCC Article 9 approach. 

In 2002, the Organization of American States promulgated the Model Inter-American Law on Secured 

Transactions, in response to a rapidly growing body of empirical evidence that the chronic failure of Latin 

America's legal systems to support modern asset-based financing is a primary reason for the region's 

economic instability. The OAS Model Law attempted to import many of the best parts of UCC Article 9 

into the Latin American civil law sphere, but with extensive revisions for that region's unique problems. 

The OAS Model Law has been enacted to some extent in several countries, including Mexico (2000, 2003, 

and 2010), Peru (2006), Guatemala (2007), and Honduras (2009). 

To date, only Honduras has been able to fully enact and actually implement the OAS Model Law in a 

manner faithful to the spirit of UCC Article 9, in the sense of unifying security interests and making them 

easily visible on a public registry. At the launch of the Pathways to Prosperity in the Americas initiative in 

San Jose, Costa Rica on March 4, 2010, then-U.S. Secretary of State Hillary Clinton stressed that "the 

United States is committed to working with our Pathways partners to modernize laws that govern lending 

so that small and medium size businesses can use assets other than real estate as collateral for loans," and 

generously praised Honduras for its aggressive reform efforts.  

Separately, after the issue of secured transactions reform was recommended to the United Nations 

Commission on International Trade Law in 2000 by the Secretary-General, UNCITRAL eventually 

prepared a Legislative Guide on Secured Transactions as a recommendation to all countries, which ended 

up structured as a "political compromise" between "sharply divergent" legal systems. Therefore, although 

it was obviously inspired by UCC Article 9, the Legislative Guide did not closely conform to Article 9's 

terminology or structure. The Legislative Guide uses different terminology for even the most basic 

concepts. For example, it uses the term "security right" in lieu of "security interest". On December 11, 2008, 

the Guide was subsequently endorsed by the 67th plenary meeting of the United Nations General 

Assembly in Resolution 63/121, which took effect January 15, 2009.  
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Personal Property Security Act (Canada) 

The Personal Property Security Act ("PPSA") is the name given to each of the statutes passed by 

all common law provinces, as well as the territories, of Canada that regulate the creation and registration 

of security interests in all personal property within their respective jurisdictions. 

It is similar in structure to Article 9 of the Uniform Commercial Code in the United States, but there are 

important differences.  

History 

The British Sale of Goods Act 1893 was followed closely in Canada in the first half of the twentieth 

century. In the 1970s it was noticed in Ontario that the law of contract had departed from the 1893 Act. 

To remedy this shortcoming, the Law Reform Commission proposed a new regime, which was duly 

enacted by the provincial government as the Uniform Sale of Goods Act.  

PPSA regime 

The legislation that implemented the PPSA scheme was first introduced in Ontario, followed by the 

remaining provinces and territories (which followed a newer uniform model with notable differences). 

The Atlantic provinces, together with the Northwest Territories and Nunavut, have fully computerized 

registries, while the others have varying degrees of electronic and paper registration. The following is a 

brief outline of how the regime generally works. 

Personal property subject to the Act 

The scope of the Act is extremely broad, as it is concerned with every transaction which in substance 

creates a security interest, without regard to its form and without regard to the person who has title to the 

collateral. There are small differences between the provinces as to how far this extends, but the concept is 

basically the same. That said, however, there are some items that are specifically excluded: 

• liens 

• interests in annuities and insurance policies 

• interests in land (other than interests arising under a license), including leases 

• assignments for the general benefit of creditors 

• interests in any compensation for labour or personal services 

Personal property is classified into the following categories: 

• goods (further classified into consumer goods, equipment and inventory) 

• instruments 

• documents of title 

• chattel paper (including leases and conditional sales contracts) 

• securities 

• money 

• intangibles (licenses and any other matter not included above) 
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Creation of security interests 

Security interests are created through attachment, which can be followed on by perfection. 

Attachment occurs when 

• value is given, 

• the debtor has rights in the collateral, and 

• it is enforceable against third parties. 

Perfection can occur by possession of the collateral, or by registration. In certain 

circumstances, possession can be considered to be the superior form of perfection. 

Purchase money security interests (PMSIs) 

A PMSI is a special type of security interest taken in collateral by a party who gives value 

for the purpose of enabling the debtor to acquire rights in the collateral. Some examples are: 

 

Type of interest Collateral 

Loan to purchase goods The goods 

Sale of goods The goods 

Leases (terms > 1 year) The leased asset 

Consignment of goods The goods 

Creation of "super-priorities"  

In specified circumstances, PPSA registrants can obtain "super-priority" status over other 

secured parties, when the following steps are taken: 

Collateral Steps to take 
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Inventory Perfection at the time of possession, provided that notice has been 

given to other secured parties before registration (and possession by 

the debtor) 

Intangibles Perfection no later than the specified number of days after 

attachment 

Other than the 

above 

Perfection no later than the specified number of days after 

possession by the debtor 

The PPSA and land 

PPSA security interests can have priority over real property security interests against fixtures, 

when the secured party registers notice against the land at the local registry or land titles office. 

Where attachment occurs before the affixation to the land, the interest will have priority, 

However, where attachment occurs after affixation, the interest is subordinate unless where 

the debtor otherwise consents. 

Other intersections can also occur with interests in land. For example, a lender that grants a 

mortgage over a rental property will also register a PPSA security interest against the rents 

being generated, in order to attorn the rents in the event the mortgage goes into default. 

Priorities of security interests 

In the absence of any other special priority rules, the general order of priority is as follows: 

Event Priority given 

Competing interests are 

perfected by registration 

First interest to register 

Competing interests are 

perfected other than by 

registration 

First interest to perfect 

https://en.wikipedia.org/wiki/Attornment
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One interest is perfected by 

registration, and the other 

interest other than by 

registration 

Registered interest takes priority if registered and 

perfected before the other is perfected. Interest 

perfected other than by registration takes priority if it 

is perfected prior to the registration of the other 

interest. 

Competing interests are 

both unperfected 

First interest to attach 

One interest is perfected, 

and the other is unperfected 

Perfected interest 

Regime under Québec legislation 

For moveable property in Québec, secured creditors create their security interests by way 

of hypothec through the Registre des droits personnels et réels mobiliers (RDPRM).  

Security interests created under Federal legislation 
Federal legislation has also created certain security interests that may take precedence over 

provincial legislation. They notably include: 

• Bank Act security for loans granted by banks 

• interests in patents, copyrights and trademarks 

• interests in railway and rolling stock 

• federal property 

• matters relating to Indians and Indian lands 

• deemed trusts under taxation laws 

• priorities of claims under bankruptcy and insolvency laws 

Conflicts between provincial PPSAs and federal legislation 

S. 89(1) of the Indian Act governs the application of security interests on reserves: 

89. (1) Subject to this Act, the real and personal property of an Indian or a band situated 

on a reserve is not subject to charge, pledge, mortgage, attachment, levy, seizure, distress 

or execution in favour or at the instance of any person other than an Indian or a band.  

Recent jurisprudence has tended to restrict how this provision should be applied.  

There can also be complex interplay with security interests under admiralty law.  
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Resources by province 

 

Province PPSA Citation Provincial registry or agent 

 British Columbia RSBC 1996, c. 359 BC Registry Services 

 Alberta RSA 2000, c. P-7 Service Alberta Registries 

Online (registration through agents 

only) 

 Saskatchewan SS 1993, c. P-6.2 Information Services Corporation 

 Manitoba CCSM c. P35 The Property Registry of Manitoba 

 Ontario RSO 1990, c. P.10 Service Ontario 

 New Brunswick SNB 1993, c. P-7.1 ACOL (electronic service only) 

 Nova Scotia SNS 1995-96, c. 13 ACOL (electronic service only) 

 Prince Edward 

Island 

SPEI 1997, c.33, 

also referred to as c. 

P-3.1 

ACOL (electronic service only) 

 Newfoundland and 

Labrador 

SNL 1998, c. P-7.1 ACOL (electronic service only) 
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 Yukon RSY 2002, c. 169 ACOL (electronic service only) as 

of June 27, 2016. 

 Northwest 

Territories 

SNWT 1998, c.8 ACOL (electronic service only) 

 Nunavut As NWT ACOL (electronic service only) 

Notable cases 

• Bank of Montreal v. Innovation Credit Union 
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